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INTRODUCTION
Workers’ safety and health at the workplace is the duty placed on the employer and the breach thereof could expose
them to penal sanctions under the occupational safety and health law and with potential civil liability for negligence.
The Coronavirus outbreak (‘Covid-19’) with the government’s interstate and inter-district travel restrictions on the
advice of the Malaysian National Security Council had seen many companies operating with minimum force with
many staff ordered to work from home. The distribution of Covid-19 vaccine recently would surely come as a relief for
businesses and the employers. To ensure covid free workplace, employers are now requiring all their employees to
be vaccinated before they return to the workplace. Unfortunately, a handful workers are refusing vaccination due to
several reasons such as the efficacy of the vaccine, its side effects especially for those with pre-existing medical
conditions and for fear of its potential side-effects, among others.
As there is no law mandating the vaccination, the issue arises as to whether the employer can force their employees
to be vaccinated before allowing them to return to work or as soon as the vaccination for them is made available; and
whether refusal by the employee to comply with the management request for vaccination can be a basis for the
termination from employment. Recently, the Inspector-General of Police (‘IGP’) had said that the police officers who
refuses to take the Covid-19 vaccine will be asked to resign.1 The question will then arise whether such a departure
was voluntary resignation or a dismissal from employment. It is important to consider whether the employee’s refusal
to comply with the management’s request was based on legitimate reasons. Hence, this article discusses the above
issues with reference to workers in the private sector. At this juncture, it is noteworthy that an employee’s right to
decline vaccination need to be balanced against the employer’s obligation to provide a safe and healthy work
environment. In this regard, workers who refuses vaccination otherwise than the pre-existing medical conditions could
potentially risk others at the workplace of this disease and hence, undermining the employer’s workplace safety and
health obligation.
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COVID-19 PANDEMIC AND VACCINATION
It would be worthwhile first to provide a brief account of the Covid-19 pandemic and the various measures initiated
by the government to control the spread of the disease including the vaccination programme. Way back in 1965,
human coronaviruses were first identified and characterised as an infection that could cause upper respiratory tract
infections particularly amongst children. 2 Ongoing research has shown that there are other coronavirus strains
contributing to the enormous variety of strain differences in the family of coronaviruses. 3 Almost five decades later,
there was an emergence of a new severe acute respiratory syndrome called SARS which emerged in 2002–2003.
The coronavirus began from southern China and spread through 29 countries across North America, South America,
Europe and Asia at a quantifiable speed.4 It remains unclear how the virus entered human population but the
coronavirus can grow speedily and easily in human tissue, enabling quick sequencing of the human genome resulting
in 8098 infected individuals and 774 SARS-related fatalities.5
However, in late December 2019, the officials in Wuhan City, China reported that there was a continuous occurrence
of an unknown deadly infectious disease causing severe acute respiratory tract infection (SARS-CoV- 2).6 The initial
amplification of the outbreak was suggested that the new coronavirus originated from the Hunan South China Seafood
Market in Wuhan City, China7 and thereafter the market was forced to close on 1 January 2020. Despite the closure
of the market, the novel coronavirus continued to spread at an alarming speed where it has subsequently reached
Malaysian ground on 25 January 2020.
In Malaysia, the first threat of Covid-19 became a nationwide concern when its neighbouring country, Singapore
reported its first imported Covid-19 case in the republic.8 Within less than 48 hours of the first reported case in
Singapore, Malaysia identified a confirmed Covid-19 positive case, an imported case from Wuhan, China, marking
the first wave of infection in the country that lasted for about three weeks. 9 The number eventually increased to 22
confirmed positive cases, 20 of which were imported cases with Malaysia saw its first Malaysian testing positive for
Covid-19 on 3 February 2020, only nine days later after the first confirmed Covid-19 positive case. The patient was a
41-year old man who had returned from Singapore to attend a conference which was also attended by delegates
from China.10
A second wave of Covid-19 infections broke out on 27 February 2020 becoming the highest number of positive
confirmed cases in South East Asia following from a large religious gathering that took place at Sri Petaling, Kuala
Lumpur.11 It was attended about 14,500 participants and resulted in Malaysia to record the first three-digit jump in a
day with 190 new cases. 12 The exponential rise of Covid-19 cases in Malaysia resulted in the Prime Minister of
Malaysia, Tan Sri Muhyiddin Yassin, to officially declare a nationwide Movement Control Order (‘MCO’) under the
Prevention and Control of Infectious Diseases Act 198813 and the Police Act 196714 commencing from 18–31 March
2020, as a soft cordon sanitaire to alleviate the mass panic of new cases and also to protect the public health from
the third wave of Covid-19 infections.15
(a) Movement Control Order (MCO)
In the early stage of the second wave, the measures taken under the strict nationwide MCO include the restriction of
mass movements and gathering across the country.16 The restriction of movement prohibits all religious, sports and
social cultural activities with the exception of businesses that provides essential services such as supermarkets and
public markets selling necessities. 17 There were also travel prohibitions preventing all Malaysian from travelling abroad
and also restrictions on international entry of all tourists and foreign visits into the country. 18 The federal government
also ordered compulsory closure for all kindergartens, government and private schools, public and private higher
education institutions and skills training institutes. 19 Similarly, when it comes to offices and workplaces, all government
premises and private businesses were ordered to close except those involved in essential services such as water,
electricity, energy, telecommunications, postal, transportation, irrigation, oil, gas, fuel, lubricants, broadcasting,
finance, banking, health, pharmacy, fire, prison, port, airport, safety, defence, cleaning, retail and food supply. 20 The
national MCO was extended multiple times until 12 May 2020 in order to prevent another wave from recurring if the
MCO is being lifted prematurely.
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In addition to the restriction of movement, the federal government also imposed penalties for violators of the MCO’s
regulations to the extent where the Attorney General’s Chambers gazetted the Prevention and Control of Infectious
Diseases (Measures within the Infected Local Areas) Regulations 2020 21 as permitted under the Prevention and
Control of Infectious Diseases Act 1988 to allow the police force to fine MCO violators up to RM1,000 and/or jailed
not more than six months.22 The penalties were proved to be ineffective in reducing MCO violations and therefore on
14 April 2020, the Senior Minister Datuk Seri Ismail Sabri Yaakob announced that MCO offenders will be arrested
and reprimanded.23 In order to restrict and monitor travellers, the police force together with the military forces were
mobilised to conduct road blocks at the key points nationwide.24 However, over time, the government had eased the
restrictions by announcing Conditional Movement Control Order (‘CMCO’) which permits certain business sectors to
resume operations until 9 June 2020.25 The government emphasised on strict compliance with the standard operating
procedures (‘SOPs’) but still prohibits interstate movement during festive seasons.
(b) Conditional Movement Control Order (CMCO)
The national MCO was replaced with the CMCO on 4 May 2020 in the spirit of reopening the national economy to
allow economic sectors and activities to operate in a controlled matter. Businesses were required to ensure that social
distancing are being practiced at the business premises in a strict manner with the customers’ names, contact
number, date of visit and body temperature are recorded, either with the use of scanning QR code via MySejahtera,
MyTrace or to be recorded manually in a log book on a daily basis.26 The ease of movement is only limited to certain
types of businesses as religious, social cultural and sports activities are still prohibited from operating.27 During CMCO
period, inter-state travel are still not allowed except for work purposes.28 Although the government has allowed certain
workplace to resume operations at the business premise, the government strongly encouraged all employers to
implement flexible working hours or work-from-home as part of the continuous effort to prevent congestion at the
public places such as office lifts, public transportations stations and public vehicle.29 These strategies were proved to
be effective with some early reports noted the combining multiple measures have minimised the risk of further
lockdowns.30
(c) Enhanced Movement Control Order (EMCO)

However, in certain specific locations, the federal government announced the EMCO where a large Covid-19 cluster
has been detected.31 The EMCO imposed a stricter order as compared to the CMCO and it lasts for 14 days to enable
the government to conduct a thorough Covid-19 test towards all residents within the location in order to contain the
spread of the virus.32 The stricter restrictions include prohibiting all residents within the area from exiting their homes
during the EMCO, prohibiting non-residents and visitors from entering into the area subjected to the EMCO and all
businesses were required to shut down. The residents, nonetheless, are provided with sufficient food supplies by the
Social Welfare Department during the period of EMCO in addition to a medical base established within the area.33
(a) Recovery Movement Control Order (RMCO)
On 7 June 2020, Prime Minister announced that the CMCO would end on 9 June and to be replaced with the RMCO
between 10 June and 31 August 2020.34 Under the RMCO, the public are allowed to attend to religious activities,
meetings, incentives, conventions and exhibitions, travel and trade fairs, spa, wellness and reflexology centres,
government and private pre-schools, kindergartens, nurseries and daycare centres provided in compliance with strict
social distancing measures such as to limit crowds to 200-250 people, check customers’ temperatures, wear face
masks, and provide hand sanitiser. 35 The RMCO was further extended for another four months until 31 December
2020.36
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(b) Re-imposition of MCO restrictions
On 11 January 2021, Prime Minister Tan Sri Muhyiddin Yassin announced that the MCO restrictions would be
reinstated in five states namely Malacca, Johor, Penang, Selangor, Sabah and the Federal Territories of Kuala
Lumpur, Putrajaya, and Labuan between 13-26 January 2021 in response to a surge of clusters of Covid-19 cases
in these five states and three federal territories. 37 The government allowed only five essential economic sectors to
operate such as manufacturing, construction, services (including supermarkets, banks and health services), trade
and distribution and plantations whilst non-essential activities are prohibited.38 The reinstatement of MCO was further
extended until 4 February 2021 due to a continuation of rising cases and deaths related to Covid-19. The
reinstatement of MCO in these five states and three Federal Territories did not reduce the number of Covid-19
infections and the MCO restrictions were then extended to all states except Sarawak from 5-18 February 2021.39
Despite the re-imposition of MCO to almost all states in Malaysia, Senior Minister Ismail Sabri Yaakob, has allowed
certain activities to be gradually reopened under a strict operating procedure.40
(c) Declaration of Emergency
A day after the Prime Minister announced the imposition of stricter movement control measures in the states that
were badly affected by the Covid-19 outbreak, the Yang di-Pertuan Agong declared a state of emergency for the
whole Federation effective from 11 January 2021 to 1 August 2021 unless cases were brought under control earlier.
The Emergency (Essential Powers) Ordinance 202141 was accordingly gazetted on 14 January 2021 which was
enacted in accordance with Art 150 (1) of the Federal Constitution, a proactive measure to contain the Covid-19
pandemic in Malaysia.
Further, beginning from 11 March, pursuant to the Emergency (Prevention and Control of Infectious Diseases)
(Amendment) Ordinance 2021, 42 individuals who violate the SOPs stipulated for the prevention and control of the
Covid-19 pandemic can be fined up to RM10,000. The Ordinance also holds that companies or corporations that
violate the SOPs can be fined up to RM50,000. Further, the Emergency (Essential Powers) (No. 2) Ordinance 2021 43
will be invoked during the emergency period to deal with misinformation and individuals who create, publish, or
circulate fake news on Covid-19 or on the emergency proclamation would be subject to heavy penalties including a
fine of up to RM100,000 or imprisonment of up to three years, or both.
In short, all the above-mentioned measures are primarily aimed at containing the spread of Covid-19 or as aptly noted
by the Prime Minister Tan Sri Muhyiddin Yassin: ‘[I]f the movement of the people is not controlled, we will not be able
to break the chain of COVID-19 infection. Cases will continue to increase, hospitals in our country will not be able to
accommodate the rapidly increasing number of new cases, our public health system will be paralysed, and the lives
of the people will be threatened. This is also a situation we must avoid’.44
It is also worthwhile mentioning that despite the implementation of MCO, EMCO, RMCO and CMCO, the number of
Covid-19 infections continue to rise. It was pointed out that the key source of Covid-19 infection in Malaysia commonly
occurs at workplaces, with hundreds of cases traced to private companies as well as government agencies. 45 With
the third wave of Covid-19 infections which begins on 20 September 2020, a total of 476 new clusters were reported
as of 10 January 2021 involving 259 clusters (54.41%) of workplaces. 46 The data also revealed a significant increase
in the number of new clusters in the third wave compared to 110 new clusters recorded during the second wave with
25 clusters (22.72%) involving workplaces.47 The workplace clusters form approximately 30% of the Covid-19 clusters
reported since the start of the pandemic in January 2020. 48 The workplace clusters remain a serious concern for the
country in curbing the spread of Covid-19 infections particularly in light of five new emerging clusters linked to
workplace.49 Despite the arrival of Covid-19 vaccinations in Malaysia on 21 February 2021, there remain a high
concern on the new Covid-19 variant, known as B1525 and E484K, that can be more transmissible, resistant to
antibodies and can evade the immune system.50
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An example of workplace cluster is the I.N. Cluster, being the first workplace cluster reported on 24 March 2020 when
the first confirmed Covid-19 case was diagnosed.51 The number of workers screened were 577 and a total of 22
confirmed Covid-19 positive case, with a positive rate of 3.81%.52 Other workplaces affected include factories, palm
oil plantations, educational institutions and wholesale market where some of these workplaces have been ordered to
shut down in order to undergo deep cleaning and proper sanitisation process. Apart from the I.N cluster, there was
also an outbreak of Covid-19 infections at the Glovemaker Top Glove Corp Berhad’s worker dormitories, known as
the ‘Teratai’ cluster. The Top Gloves infections were reported in Negeri Sembilan, Kedah, and Selangor with more
than 5,000 foreign workers at Top Glove infected and one fatality, being the largest workplace cluster. 53 The Ministry
of Defense has ordered 27 out of 28 Top Glove factories to suspend operations starting 25 November 2020 until it is
considered safe to resume operations. 54
Another example of workplace cluster is the Setia Alam construction site where the infected clerk working for the
construction company had spread the virus to other workers.55 Although the construction company adhered to the
SOP, the government took action to close the construction site in Setia Alam and other construction sites where
clusters have been discovered. 56 Despite the government slowly lifting the MCO restrictions, there still exists a major
concern that workplaces remain the riskiest places to catch Covid-1957 especially in light of the emergence of Covid19 variant. The government reiterated that stern actions including closing down of the premises will be enforced for
any violation that causes the spread of Covid-19 infections.58
REFUSING VACCINATION AND TERMINATION FROM EMPLOYMENT
It must be reiterated that the Covid-19 disease brings serious and life-threatening complications and the world has
witness millions of people succumbing to this disease and therefore, ending the pandemic is the utmost priority of the
world leaders so as to revive the countless activities of a functioning society. Getting the Covid-19 vaccination may
offer some best protection to oneself and prevent him/her from spreading the virus that causes Covid-19 to others. In
early 2021, many Covid-19 vaccines approved for use in various countries include the Pfizer-BioNTech Covid-19
vaccine; the Moderna Covid-19 vaccine; the Oxford AstraZeneca vaccine, in the United Kingdom; Coronavac,
developed by Sinovac, in China; the Sputnik V vaccine, in Russia; and the Covaxin, developed by Bharat Biotech, in
India.
It is worth mentioning that a vaccine would need to pass through several stages of clinical trials before the
manufacturer can apply for approval from a country’s health authority. This is to ensure that the vaccine significantly
reduces the probability of contracting the virus. While the wearing of masks and maintaining social distancing does
help reduce one’s chance of being exposed to the virus or spreading it to others, such measures alone however are
inadequate to curb the virus and hence, vaccination is necessary so that the people with the vaccine have a 95%
lower risk of Covid-19. In Malaysia, the Covid-19 vaccine will be given free to both Malaysian citizens and foreign
nationals living in Malaysia including migrant workers. As the government has no plan to make the vaccination
compulsory, the vaccine will be administered only to those who agree to take it voluntarily.59
Having said the above, and in relation to workplace safety and health, the workers safety, health, and welfare is the
obligation imposed on the employer pursuant to Occupational Safety and Health Act 1994 (‘OSHA’)60 and the
Factories and Machinery Act 1967.61 The OSHA requires employers to take all reasonably practicable steps to secure
the safety, health and welfare of persons at work and to protect others against risks to safety or health in connection
with the activities of persons at work. The workers safety and health include both the safe system of work and safe
place of work used by employee in connection with and in furtherance of the employment. Any breach of the above
obligation may expose the employer to penal sanction pursuant to the above instruments and further, a possible civil
claim for negligence namely, the failure to exercise the required degree of care that a reasonably prudent employer
would exercise in like circumstances.
In relation to the issue whether an employer can terminate its employees who refuses to be vaccinated, it would be
appropriate to consider the circumstances which may justify termination of employment. 62 The employer’s workplace
prerogative include dismissing an employee for various reasons such as unsatisfactory or poor work performance,
incompetency, absenteeism, insubordination, stealing, assault, bullying, drunkenness, serious violation of employer’s
policies and practices, damaging employer’s property and using employer’s property for personal business, among
others. This managerial power must be exercised bona fide and not capriciously or with motives of victimisation or
unfair labour practice.
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Any form of victimisation of the employee, whether arbitrary, perverse or baseless actions by the management that
are unnecessarily harsh or is not just or fair, or other mala fide action on the part of the management, may warrant
court’s interference. A dismissal of an employee would be unjustifiable when it deals with membership or proposed
membership of a trade union or engaging in trade union activities outside working hours; on grounds of religious or
political opinions; legal proceedings against an employer where the employee is a party or a witness; race, colour,
sexual orientation, pregnancy, availing of rights under legislation such as maternity leave; or unfair selection for
redundancy, among others.
In relation to vaccination requirement by the management before the workers can resume work or enter the
workplace, it is worth mentioning that workers are expected to obey the legitimate directives or orders issued by the
management and any wilful disobedience thereto is an act of insubordination63 which undeniably undermines the
orderly system of conduct and discipline within an undertaking.64 In Ngeow Voon Yean v Sungei Wang Plaza Sdn
Bhd/Landmarks Holdings Bhd,65 the Federal Court stated: ‘working as instructed is the employee’s basic consideration
under a contract of employment just as providing remuneration is the basic consideration of his employer’. Again, in
Tuan Hj Mohd Noor Sandiman v Federal Power Sdn Bhd, 66 the Industrial Court stated, inter alia, that an employee
should abide by all lawful and reasonable orders or instructions of his employer or superior because only with full
cooperation and mutual respect can industrial harmony in a workplace be achieved or maintained.
Whether or not the insubordination warrants dismissal is determined with reference to the nature and degree of the
alleged misconduct; its significance in relation to the employer and to the position held by the employee; its effect on
the confidential relationship between the parties; and the misconduct must be such that it goes to the heart or root of
the contract.67 The question here is whether termination of an employee would be justifiable when he disobeys the
superior’s order to be vaccinated before returning to work. Further, the punishment meted out for the proven
insubordination has to be proportionate to the nature and gravity of the wrongdoing. 68 The reasonableness of the
employer’s decision to terminate the employee is determined with reference to the reaction of a reasonable employer
in the given circumstances. 69 The task of determining whether or not the dismissal was with or without just cause or
excuse is that of the Industrial Court, 70 which will be arrived at after considering the facts and the circumstances
surrounding the case.71 Where the punishment meted out on the employee is so strikingly disproportionate to the
gravity of the misconduct, it may justify interference by the Industrial Court.72
Having said the above, it is important for workers to be vaccinated as a protection against contracting the Covid-19
and would likely decrease the risk of them spreading the virus in the workplace. This is aside from reduce absenteeism
and decrease employee health care costs. However, since the government has not made Covid-19 vaccination
mandatory, the employer therefore cannot impose a blanket rule of insisting their workers to be vaccinated as a
condition for returning to work. The exception however is when the employer can establish that the unvaccinated
workers could pose a direct threat to the health or safety of others in the workplace such as those in the healthcare,
restaurants, education, child and elderly care sectors among others. Considering the type of industry and the job
responsibilities, such workers are much more likely to be exposed to Covid-19 and pass it to others and hence,
requiring vaccination of them would be lawful and reasonable. A vaccinated worker is much less likely to transmit the
virus to others who they come into contact with such as patients, school children, customers and service users, among
others.
Undeniably, all employers would want to ensure that their workplace is ‘Covid secure’ and this would be possible only
when the vast majority of the workforce is vaccinated. Some companies have warned the Covid-19 vaccine- hesitant
employees of potential termination. Before resorting to such drastic measure, it would be appropriate for the employer
to first inform, educate and encourage their employees to seriously consider the vaccination. Not only should the
employer communicate with the workforce of the reasons why vaccinations are considered necessary but also show
how the unvaccinated employees could pose a substantial health or safety harm to other individuals in their
organisation. They should also consider the reason why certain of their workers are declining vaccination.
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Workers who refused vaccination for medical reasons for example pregnant women, those with pre-existing health
condition that puts them at a greater risk such as those with severe allergies, among others are eligible to request for
an exemption. For such workers, the company may consider reassigning them to other suitable positions in the
organisation that have limited contact with others and who could adopt alternative measures to protect themselves
such as wearing personal protective gear. The employer may also consider continuing such workers to work from
home in that the worker fulfils the essential responsibilities of his/her job while remaining at home, using information
and communication technology.73 Such arrangement would not require any permanent adjustment to the terms and
conditions of employment but the employer would need to provide a clear guideline for such arrangements
particularly, to establish measurable performance goals and expectations. However, an employee who declined
vaccination simply because they are conscientious objector of the vaccine are taking the risk of being terminated after
various attempts by the employer to convince them to get vaccinated failed as such workers are compromising the
employer’s legal obligation of ensuring a safe and healthful workplace.
CONCLUSION
The Covid-19 pandemic has seen government-mandated lockdowns with harsh restrictions on human activities
worldwide, which is primarily intended to curb the spread of the virus and in the process, businesses have suffered
huge losses for months. As businesses are desperately looking to return to profits, the recently discovered Covid-19
vaccine is a significant step towards the control of the pandemic and bringing the economic life back to normal. In
Malaysia, the vaccine would be provided free to all Malaysian citizens and foreigners living in the country, including
the undocumented migrant workers. The Malaysian government has repeatedly stressed that Covid-19 vaccination
will not be made compulsory.
However, many businesses, ranging from care-home operators to big multinational companies are contemplating
making the Covid-19 vaccination mandatory before workers return back to work which is primarily to ensure safer
workplace apart from easing job roles of certain sectors such as business travel or client meetings. It must be
emphasised that the employer has a duty of care to all its employees and are obliged to provide them with a Covid19 free workplace. As vaccinated employee pose less risk to others in the workplace, it is therefore important for the
employee to adhere to the reasonable management request to be vaccinated.
Those who refused vaccination may be terminated from employment, unless they can establish that the refusal was
based on medical grounds. Those with pre-existing medical conditions, their employer may seek to redeploy them
into some other position in the organisation where they would not be required to come into contact with many people
or may seek to have them continue to work remotely until such time as the country has reached full vaccination or
declared Covid-19 free. However, before terminating the worker who refuses the vaccination on invalid grounds, the
employer should organise open communication sessions with them to ensure that these workers understand the
vaccines better and the employer’s reasons of stressing on vaccination of its workforce. Currently, there are a lot of
Covid-19 vaccine misinformation circulating via social media which need to be addressed. It is worth reiterating that
workers are expected to obey the legitimate directives or orders of the management and any wilful disobedience
thereto is an act of insubordination that undermines the orderly system of conduct and discipline within an
undertaking.
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